attracted its share of prospectors, hucksters and thieves. And, like all gold rushes, this one has raised fundamental questions about ownership of these newly-discovered, or newly-valued resources. Attempts to answer such questions have generated a vast literature about biopiracy and traditional knowledge. 4 The discourse surrounding traditional knowledge takes place on a number of levels simultaneously. Trade advocates view ownership of traditional knowledge and biological diversity through the lens of the World Trade Organization (WTO) agreements. Environmentalists approach the question with ecosystem preservation in mind. Because most of the world's remaining biodiversity' exists within the territories of indigenous peoples, issues of sovereignty, identity, colonialism, and exploitation inevitably swirl beneath the surface of the discussions. 6 And, of course, all these dialogues occur against a backdrop of a globalizing market economy that values resources almost exclusively in terms of their monetary value.
So far, the dynamic seems to be a tug of war between two alternative 
(2003).
5. Article 2 of the Convention on Biological Diversity (CBD) defines biodiversity as "the variability among living organisms from all sources including, inter alia, terrestrial, marine and other aquatic ecosystems and the ecological complexes of which they are part; this includes diversity within species, between species and of ecosystems." Convention on Biological Diversity, art. 2, June 5, 1992 June 5, , 31 I.L.M. 818 (1992 14 (1999) (discussing the close relationship between indigenous knowledge and the landscapes in which they arose and terming the insistence on isolatable property rights to be "cognitive imperialism").
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property visions: state ownership of biological resources, as articulated in Article 8j of the Convention on Biological Diversity (CBD), 7 and private ownership of these resources under the WTO's Trade Related Aspects of Intellectual Property (TRIPS) agreement. 8 There is, however, a third aspect to this struggle over traditional knowledge and biological resources. Most of the world's remaining biodiversity exists within indigenous lands and territories. Rather than as an aspect of state sovereignty over territory, or the fruits of private invention, indigenous leaders conceive of these resources as an aspect of self-determination -as a recognition of their fundamental rights to property and culture. 9 Indigenous groups are thus trying to expand the discourse over biological resources so that it includes their interests and their hopes for wresting back control over their territories, resources and heritage.'°T his effort is critical because while the tug of war may currently be between TRIPS and CBD over whether to assign ownership of these resources to individuals or states, both of these regimes potentially conflict with indigenous claims and aspirations to group ownership of these same 7. CBD, supra note 5, at 826. 8. General Agreement on Tariffs and Trade -Multilateral Trade Negotiations (The Uruguay Round): Agreement on Trade Related Aspects of Intellectual Property Rights, Including Trade in Counterfeit Goods, Dec. 15, 1993 Dec. 15, , 33 I.L.M. 81, 84 (1994 LAW (2d ed. 2004 ); see also Barsh, supra note 6, at 20 (asserting that "land rights and knowledge are so closely intertwined" and that attempts to separate them are "a peculiarly Western reductionism, which views the right to use land as separable from knowledge of how to use land properly").
10. 
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AMERICAN INDIAN LA WREVIEW biological materials." To date, their success has been muted. Indigenous peoples find themselves in direct conflict not only with states but also with multinational corporationsall vying for control over traditional knowledge, land and resources." As has happened throughout history, aboriginal peoples are too often finding themselves on the losing end of this struggle over ownership and access to resources.
Given the resources that have been devoted to developing comprehensive laws to ensure protection of intellectual property one might ask why the current legal system does so little to safeguard the cultural and intellectual property interests of indigenous groups. This failure is perhaps even more striking in light of the bedrock principle in international law that the right to own property is a fundamental human right. 112 (1996) . This is not to suggest that "indigenous peoples" are some kind of monolith. There are certainly individuals and groups within that community who are eager to commodify and exploit traditional knowledge. This discussion of the property issues surrounding the exploitation of traditional knowledge does not depend on the issue being of universal concern within the affected communities. When the interests and assets of an entire group are, by definition, not embraced within the protective mantle we call property, it ought to prompt exploration of some hard questions. 7 First and foremost, one must explore more fully the international community's proclamation that the right to own property is a fundamental human right. More specifically, one must ask what we mean by "property." To what exactly does one have this human right? Whose definition should or will be used to mark the contours of property?
See generally
The international community needs to rethink the very idea of propertywhich people should be entitled to claim what sorts of rights over things and under what conditions? Although this essay takes up those questions, it cannot begin to answer them all with any kind of rigor. Instead, by laying out the dimensions of a few of those questions, this essay is intended to spark a new dialogue on the meaning of property. In particular, I hope it will provoke a rethinking of how a bounded vision of the right to property has stymied the development of a full-fledged right to culture, and has trapped indigenous peoples in a seemingly unending cycle of dispossession and exploitation.
Part I of this essay provides a brief background on the conflict over traditional knowledge. Part II details aboriginal aspirations for ownership of these resources and situates those aspirations in the broader context of TRIPS and the Convention on Biodiversity. Part III explores the relationship between traditional knowledge and patent protection. Part IV draws some parallels between contemporary debates over whether traditional knowledge should be protected by intellectual property regimes and historical debates over aboriginal land rights.
I. Some Background
Most of the earth's remaining biodiversity is located in the global south. importantly, these resources are perceived as unexplored and unowned -a vast commons of potential riches awaiting claimants. Never mind that these resources are already in use, or that their value hinges, at least in part, upon that use.
One easy way to identify a useful compound is to begin by tapping into the work of local communities that have long studied and experimented to uncover the medicinal, agricultural and scientific properties of these resources. The "discovered" compound can then be patented by the researchers, enabling them to exploit the biological resource for a profit and to exclude others from freely accessing and exploiting their proprietary resource. Once issued, the patent essentially acts as a toll on commerce, one that may make its holder wealthy. The community that developed the know-how, by contrast, owns nothing and receives nothing. Its technology and knowledge are the public domain.
This situation should sound familiar. Once again, outsiders are coming into traditional communities and their territories in search of gold (this time metaphorical rather than literal) with little or no regard for those who currently possess and use that gold. The imbalances inherent in that equation have not gone unnoticed. Indeed, many have observed that the rush to exploit biological resources strongly resembles the extravagant claims of ownership made by outsiders coming to the "new world" during the Age of Discovery. ' Most legal regimes award the mantle of "property," with its attendant rights, only to the tangible goods produced by indigenous cultures, paying no attention to the contexts in which those goods were produced and used. 9 As a result, these legal regimes too often try to force indigenous resources into property definitions external to the cultures themselves." 0 In this process, [Vol. 31 THE NEW DISCO VERY DOCTRINE indigenous cultures wind up compartmentalized, with artifacts entitled to legal protection as "cultural property,"'" but with the real wealth of indigenous peoples -their traditional knowledge about biodiversity, their folklore, designs and traditions -left outside this mantle of protection. This compartmentalization has been the subject of stringent criticism as an inappropriate attempt to sandwich non-Western cultures into a western Cartesian worldview. 22 The role that it plays in facilitating a transfer of wealth from indigenous cultures to multi-national corporations and nonindigenous researchers has been the subject of less attention. 22. For this reason, many believe that "heritage" is a better, more inclusive term. Heritage has alternatively been defined to include "all expressions of the relationship between the people, their land and the other living beings and spirits which share the land, and is the basis for maintaining social, economic and diplomatic relationships-through sharing-with other peoples" or "all objects, sites and knowledge the nature or use of which has been transmitted from generation to generation, and which is regarded as pertaining to a particular people or its territory." ECOSOC, Sub-Comm. Unfortunately, the Draft Declaration has yet to be adopted, 3 " and few countries have ratified ILO Convention 169.31 In short, these measures are only a beginning. They have yet to displace or even profoundly influence the two major international law paradigms, those stemming from TRIPS and from the CBD. Thus, it is worth looking at each regime in turn. [Vol. 31
Indigenous Aspirations

THE NEW DISCO VERY DOCTRINE
A. Private Ownership of Resources Under TRIPS
The WTO's TRIPS agreement, which has been described as a regime of "hyperownership," 32 radically reshaped intellectual property law, especially with regard to genetic resources and biodiversity. Prior to the 1994 adoption of TRIPS as part of the Uruguay Round of the GATT multilateral trade negotiations, intellectual property was not covered by the GATT agreement. Instead, each country had its own national intellectual property laws, with a few international conventions like the Berne Convention 3 3 and the 835, 858-59 (1996) .
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one-size-fits-all approach that created mandatory minimum standards regardless of the state's domestic situation.
Indeed, TRIPS was intended to standardize these differences in intellectual property protection between the nations of the global north and the global south. Because the United States, the European Union, and, to a lesser extent, Japan wield tremendous influence in the WTO, their voices drew the most attention in the process of drafting the TRIPS agreement. These nations were, in turn, influenced by the commercial interests of their corporate citizens. In fact, the TRIPS agreement was drafted and introduced in the Uruguay Round of GATT by an American industry coalition, the Intellectual Property Committee (IPC), which conducted what it called "missionary work" to sell the idea to the international community. James Enyart, Monsanto's Director of International Affairs at that time, is credited as having described this strategy as absolutely unprecedented in GATT. Industry has identified a major problem for international trade. It crafted a solution, reduced it to a concrete proposal and sold it to our own and other goverments .... The industries and traders of world commerce have played simultaneously the role of patients, the diagnosticians and the prescribing physicians. 39 The WTO negotiations succeeded in reshaping international trade because the process bundled previously unrelated areas into a single take-it-or-leave-it package. To participate in the global economy, states had to agree to abide by all the agreements that make up the WTO. Among the mass of terms were new intellectual property standards. By linking specified levels of intellectual property protection to previously unrelated trade issues, such as labor and 91-121 (1998). [Vol. 3 1 THE NEW DISCO VERY DOCTRINE environment, the TRIPS negotiation forced developing countries to sign on to higher standards of intellectual property than their state of development would otherwise have dictated.' These intellectual property standards are having profound effects.
Many scholars have commented on these marked asymmetries in the development of intellectual property norms and principles captured by the TRIPS agreement. 4 Nowhere is that asymmetry as sharply delineated as it is in the treatment of the claims of indigenous peoples to a property interest in their traditional knowledge and biological resources. This asymmetry stems in large part from one of the most significant changes in intellectual property rights through TRIPS -the expansion of the kinds of things that will be patentable.
In particular, TRIPS Article 27, entitled "Patentable Subject Matter," requires marked changes to the domestic patent law of many states. Under Article 27.1, states must ensure that patents "shall be available for any inventions, whether products or processes, in all fields of technology, provided that they are new, involve an inventive step and are capable of industrial application." '
42
The most controversial portion of the TRIPS agreement, at least from the indigenous rights perspective, has been Article 27.3's requirement that states include plants and animals within the inventions eligible for patenting (or develop a sui generis plan for protecting these inventions).
Arguably there is room within the TRIPS agreement to reshape implementation in a manner that protects traditional knowledge. 43 Article 7 identifies the objectives of the entire TRIPS agreement as to "contribute to the promotion of technological innovation and to the transfer and dissemination of technology, to the mutual advantage of producers and users of Nonetheless, the focus to date has been predominantly on protecting producers by expanding protections rather than on balancing interests.
According to the WTO, "[i]ntellectual property rights are the rights given to people over the creations of their minds."'' 9 Yet the way TRIPS is structured, it is difficult, if not impossible, for indigenous groups to claim any intellectual property rights over the unmediated products of their traditional knowledge. As a result, indigenous and traditional knowledge is consigned to the global commons. This produces a striking imbalance -the "creations 44 Barbados, Bolivia, Brazil, Cuba, Dominican Republic, Ecuador, Honduras, India, Indonesia, Jamaica, Pakistan, Paraguay, Philippines, Peru, Sri Lanka, Thailand and Venezuela, 22 of the mind" of modem science are considered property and eligible for the full panoply of TRIPS protections, while the "creations of the mind" of indigenous peoples are not.
When goods and services are made possible by combining traditional knowledge with western science, the contributor of the western scientific thinking is entitled to patent protection -a recognition of his or her property interest in creations of the mind -under TRIPS, the contributor of traditional knowledge is entitled to nothing. At its worst, TRIPS legitimizes the transfer of exclusive ownership and control of biological resources and traditional knowledge from indigenous innovators to western ones, with no recognition, reward or protection for the contributions of the indigenous innovators. 
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Thus, in the definitional moment itself, TRIPS excludes indigenous innovation about biological diversity from what will be property in this new globalized legal world. This treatment stands as a sharp contrast to the patent rights that biotechnology routinely generates, and that TRIPS requires be recognized. By defining property to exclude the resources of indigenous peoples while including what is developed from those resources, this vision of property reconstructs the cycle of dependency that was at the heart of colonialism.
TRIPS has to date proven itself resistant to accommodating and protecting indigenous works within the hyper-owned world it has created. While the Doha Declaration recognized this problem of inequitable recognition of property rights, the Minister's state-based perspective suggests that the fundamental problem of inequity with regard to indigenous rights is unlikely to be resolved in the near future.
B. State Ownership of Resources Under the Convention on Biological Diversity
In contrast to TRIPS, the Convention on Biological Diversity (CBD) vests ownership of biological resources in nation-states. Article 80) of the CBD is the operative provision for purposes of considering indigenous knowledge. 5 This provision frames traditional knowledge and biological resources through the lens of state sovereignty, and vests ownership of these resources in the state 52 (thus treating traditional knowledge much like a tangible resource akin 
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to oil or uranium). Along with Principle 22 of the Rio Declaration, 53 the CBD looks at the protection of traditional knowledge as an essential component of the broader concern for global ecological sustainability.
This perspective was hailed by many as a victory for developing states and for the environment. Activists have sought to use it as leverage in their opposition to the TRIPS 27.3(b) requirement that states recognize patent rights in plants and genetic resources. Vandana Shiva, for example, argues that the CBD permits protection of traditional knowledge as the "common property of the people of India, and as a national heritage" despite any provisions of TRIPS to the contrary. ' Even if activists are successful in staking out room for states to maneuver around the TRIPS patenting requirement, that victory alone will not satisfy the aspirations of indigenous peoples to have control over their resources and knowledge. Neither Article 8(j) nor anything else in the CBD recognizes or vests any rights in indigenous peoples. The Conference of Parties has taken steps to remedy this deficiency by creating an ad hoc working group to develop guidelines on access and benefit-sharing. In 2001, the working group proposed "Draft Bonn Guidelines on Access to Genetic Resources and Fair and Equitable Sharing of the Benefits Arising out of their Utilization."" This draft mentions the rights of indigenous communities to their traditional knowledge and calls for prior informed consent as well as benefit-sharing. 56 However, the Guidelines are only recommendations for voluntary state action, Agriculture, art. 10, openedforsignatureNov. 3,2001 , available at ftp://ftp.fao.org/ag/cgrfa/it/ITPGRe.pdf (characterizing these resources as "sovereign national property" though the treaty also commits states to the principle of equitable benefit sharing). Moreover, vesting ownership and control of traditional knowledge in states can be extremely problematic. Westphalia aside, states often cannot be trusted to protect the interests of their citizens, particularly the interests of minority groups. 59 This phenomenon is of even more concern when the interests of historically oppressed minority groups, like most indigenous peoples, conflict with the perceived interests of the majority culture. This is a situation in which indigenous groups often find themselves. While state ownership can give states the needed leverage to protect traditional knowledge, 6 " state ownership can also hasten the dispossession of indigenous groups as states clamor for foreign investment. 6 Another more subtle risk is state pressure in the form of investments (often in conjunction with foreign partners) designed to transform indigenous cultures into a marketable commodity. With the growth of eco-tourism and cultural tours, commodification of indigenous culture has become a big 57. Id. at 14, 4. 58. Another major roadblock to the success of the Biodiversity Convention more generally is the failure of the United States to ratify it. Since its inception, the United States has been critical of the Biodiversity Convention, largely on this very ground--that it would impair American intellectual property rights. 60. For example, members of the Andean Community have adopted a Common Regime on Access to Genetic Resources, and a Common Intellectual Property regime. These regimes lay out conditions for access to genetic resources, their by-products, and associated knowledge. Read together, these regimes enabled Andean Community to create a property regime that requires the consent of indigenous communities and a plan for equitable profit sharing before any patent can be claimed for a product derived from genetic resources or traditional knowledge. Andean Community/Decision 391: Common Regime on Access to Genetic Resources (July 2, 1996), http://www.comunidadandina.org/ingles/normativa/d391e.htm; Andean Community: Decision 486 (Sept. 14,2000), http://www.comunidadandina.org/ingles/ normativa/d486e.htm. Similarly, Costa Rica's Biodiversity Law mentions indigenous peoples in the context of access to genetic resources. However, in both cases, implementation has been the big challenge. 
330
THE NEW DISCO VER YDOCTRINE
business. Only rarely do the indigenous groups in question have control of this process, raising concerns and allegations about "cultural theft.
6 2
III. Traditional Knowledge and Patent Protection
In the context of traditional knowledge, the state-ownership regime envisioned by the CBD collides head on with the private ownership model embedded in TRIPS. Given the sovereignty aspirations of indigenous peoples, 6 3 this collision might be an opportunity to rethink the meaning of property systems.
The basic problem is that the intellectual property principles embedded in TRIPS were largely developed to meet the needs of a capitalist market economy. As a result, the very terminology of western intellectual property law is largely antithetical to indigenous forms of ownership that tend to center on collective, inter-generational production from community-based economies.' So too, the basic concepts that undergird the intellectual property system: exclusive ownership, alienability, and monopoly rights do not translate across this divide. Traditional knowledge does not fit into these categories because it is rooted in communal development of knowledge rather than in individual innovation. While many have argued that from a human rights perspective, the right to property is not only an individual right of possession (a civil right), but is also a collective social, economic, and cultural right, 65 such arguments have not had much impact in the intellectual property context. Although the particular challenges of protecting traditional knowledge within a globalizing intellectual property system may be sui generis, this is not the first iteration of this conflict. Indeed, many view implementation of TRIPS as nothing more than the newest sub-chapter in the on-going saga of dispossessing indigenous peoples from their lands and their resources. While such a view may be understandable, it actually understates the problem. TRIPS works yet another wrong because it is not only a continuation of historical disregard for indigenous land rights, it is an entirely new form of dispossession -this time of knowledge itself.
Protecting traditional knowledge will therefore involve more than bringing a new form of knowledge within the scope of intellectual property law. If that was all that was at stake, this problem would be fairly easy to resolve; new areas become subject to patent protection all the time. For example, intellectual property law has recently expanded to include living organisms, 66 and various financial instruments," within the scope of patentable subject matters. Indeed, the definition of intellectual property in the WIPO Convention itself casts a broad net and specifically includes language designed to extend protection beyond the listed categories of intellectual property, to all the fruits of "intellectual activity in the industrial, scientific, literary or artistic fields." ' 6 This definition would certainly be broad enough to permit the formal recognition of traditional knowledge under the rubric of "intellectual property." However, in order for property laws to truly protect traditional knowledge and the interests of indigenous peoples, the international community (and each national community) must engage in a fundamental rethinking of what 
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constitutes property. This rethinking must include the recognition of collective rights and rights that can be extended to communities rather than individuals or states. This is no small task. Even the attempt to conceptualize such rights is difficult, colliding as it does with the individual/state dichotomy that is the dominant paradigm of the Westphalian system. Because this paradigm does not fit with most indigenous groups' own conception of their rights regarding their cultural knowledge, it is hard to imagine how it might be adapted to meet their needs. Indigenous groups thus face an unpalatable choice: either remake their traditional knowledge in the image of the rights claimed and recognized within the dominant society 69 and break down the essence of their traditional culture into distinct sticks of property, or deny themselves access to existing intellectual property protections. The Thammasat Resolution recognized this reality, and drawing on the wording of TRIPS Article 27.3 sought to carve out a new space for indigenous peoples -recognition of the sui generis nature of traditional knowledge. 7°I
V. Some Striking Historical Parallels
The international dialogue about TRIPS, CBD and traditional knowledge is in many ways a replay of earlier discussions about indigenous property rights in the context of colonialism. The root problem is definitional: what exactly is considered property for purposes of these legal regimes? TRIPS seems to have revived a modern version of the Las Casa -Sepulvida 1550 debate that had tremendous repercussions for whether or not the peoples of the New World would be treated as owning their land. 7 These debates arose because the land claims that stemmed from the so-called "Age of Exploration" had a fatal flaw: the "newly-discovered" lands were already inhabited. Thus, a central question arose, who owned these lands, the 69. See, e.g., Barsh, supra note 6 (discussing this dilemma and decrying it as "cognitive imperialism").
70. Thamrasat Resolution, supra note 10. 71. For an in-depth discussion on the Valladolid Debate of 1550 between Las Casas and Sepulveda, including a discussion of Vitoria's and Las Casas' position, see LEWIS HANKE, THE SPANISH STRUGGLE FOR JUSTICE IN THE CONQUEST OF AMERICA (2002) . Although the central questions of the debate were whether the occupants of the newly discovered lands were endowed with souls and the legitimacy of waging war against the Indians, a clear corollary to these issues was the question of whether the Indians had property rights that Spanish colonists had to respect. Where Sepulveda argued that the natives of the New World were not human, and therefore possessed no rights, de Las Casas made the case that they were endowed with the same natural rights that all humans possess. Id.
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European "discoverers" or the native inhabitants? In the rush to issue biotechnology patents over the past few decades, and in the expansive interpretations the United States and other Western courts have given these patents, and most particularly in the TRIPS agreement effort to enshrine these standards globally, there is a very real danger of recreating the Discovery Doctrine with a "new world" of genetic resources and other forms of traditional knowledge.
During the "Age of Discovery" the property question was whether the kinds of uses to which the "native peoples" put their land amounted to ownership or to a property right. Conveniently enough for "the discoverers" the answer was almost always no. Perhaps most famously, in Johnson v. M'Intosh, 72 the United States Supreme Court proclaimed that the Painkashaw Indians were deemed to be mere inhabitants rather than owners of their land. 73 Indeed, according to property theories recognized at the time, Justice Marshall concluded that the various Indian nations had no ownership rights to land either individually, collectively, or as a nation, but instead held a right of mere occupancy. 74 This rather startling conclusion rested on the belief that the tribes did not occupy their lands in a fashion that prevented its appropriation by farmers for agriculture. 75 He asserted that "[a]ll the proprietary rights of civilized nations on this continent are founded on this principle." 76 Any other result, Justice Marshall wrote, would be "to leave the country a wilderness." 7 7 After Johnson v. M'Intosh, it was settled law in the United States that Indian nations and individuals did not have claim to the kind of property interests in their lands that European settlers routinely expected to have in theirs. According to Justice Marshall, the difference was attributable to the differing uses to which the two groups put their land." However, since farming Indian communities fared no better than huntergatherers, it seems likely that the portion of Marshall's decision discussing racial and religious absolutes was more the true reason. In Australia, this point was carried to its extreme with the doctrine of terra nullius, which recognized no aboriginal rights to land. This same vision of what kinds of activities count as productive use and are thus entitled to legal protection, as opposed to those that are characterized as merely an aspect of "the natural," is repeated today in the TRIPS discussions of what qualifies as "an inventive step" for purposes of intellectual property protection. There is an unpleasant dichotomy between defining the products of laboratory research as intellectual property subject to the full panoply of protections afforded by TRIPS and formal domestic law, while characterizing the uses and experimentation of indigenous peoples as "traditional knowledge" excluded from these protections. 7 9 Once again, the uses to which indigenous peoples put their resources are defined as outside the scope of legally protected property interests. The property choices embedded in TRIPS thus mean that international law once again confers and distributes property rights in a fashion that systematically dispossesses indigenous people.
Even granting that, unlike the original Discovery Doctrine, TRIPS has no invidious intent to specifically dispossess indigenous peoples, the TRIPS Agreement's insistence that patent rights be recognized, with the prerequisites of novelty and individual authorship, excludes indigenous peoples from the intellectual property rights system 80 much like the way those same groups were systematically denied property rights to their land during the periods of discovery and colonialism." As such, the TRIPS definitions of what is and is not property for purposes of intellectual property protection raises the question of whether the Agreement is merely repackaging the discredited Discovery Doctrine in new garb.
Many argue that the central problems that indigenous groups face are rooted in a lack of economic and political power, rather than in a lack of intellectual property rights in their heritage. 8 2 According to this view, 79 . Russel Barsh has made the argument that the term traditional knowledge is part of the problem, implying as it does something static and antique that has been handed down through time without critical evaluation. He argues that " [w] 
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intellectual property is about exploiting knowledge for profit and facilitating innovation. Thus, resorting to intellectual property rules to protect and preserve indigenous knowledge is a mistake. 83 While economic and political disadvantages certainly compound the plight of indigenous peoples, to make this argument is to ignore the insidious and pervasive effect of property regimes drawn to exclude the resources and wealth of indigenous peoples and to miss the centrality of the definitional moment to the entire intellectual property endeavor (what is or is not property).
It is this latter decision, that biodiversity and traditional knowledge form part of the public domain, that requires exploration. Much as the Discovery Doctrine depended on the conclusion that indigenous peoples did not "own" their lands in a fashion that conveyed a property right under western law, so too the exploitation of biodiversity requires the determination that the biodiversity itself, as well as traditional knowledge about that biodiversity, are a commons open to all. Only when this knowledge is part of the vast public domain from which "inventors" can draw, will it be possible to create "owned" products by exploiting that knowledge. That the resources of the indigenous peoples are public domain is a necessary prerequisite to the success of the regime for western inventors. In short, in order to benefit from intellectual property schemes, "inventors" have a real interest in ensuring that traditional knowledge remains part of that public domain. Once again, powerful forces seeking property rights have construed existing indigenous uses not to convey any ownership interest in property that is of interest to outsiders.
After all, knowledge is generally not considered property and its nonproprietary characteristics serve as an important social function facilitating the advancement of knowledge, technology and the standard of living in society. Intellectual property rights are an exception to this general rule. The state creates and enforces intangible rights that would not otherwise exist. By requiring that states grant patents (or sui generis protections) to the products of agricultural biotechnology, for example, while leaving the traditional land races 4 from which biotech products are developed in the public domain, TRIPS makes very specific choices between what is ownable as property and what is not. These choices are premised on an assumption that patents track a bright line between what has always existed and what is made; between L. 815, 817 (2003) .
83. Id. 84. Land races are varieties of crop plants that have been developed over time by farmers, and are often well-adapted to local environmental conditions.
[Vol. 31 336 THE NEW DISCO VERY DOCTRINE evolution and invention; between the natural and the created.
8 5 Under such a vision, the natural world is a backdrop -a commons from which all are free to draw.
It is a convenient dichotomy but a totally false one. For example, agricultural plants produced through biotechnology or through sponsored selective breeding in a laboratory can be patented. Wild relatives cannot. But, neither can the land races developed by traditional farmers, even though those land races are just as much a product of human invention as are the laboratory generated plants. While the latter are property entitled to a full panoply of protections, the former are considered part of the global commons from which the latter may be derived.
Far from natural, those land races and traditional medicines are the work of countless nameless farmers and indigenous healers whose labor and ingenuity developed these products to maximize certain traits and minimize others. In fact, they are products of the very same selective breeding that in the laboratory setting gives rise to a patentable property right. Yet, under intellectual property law, as it has been globalized through TRIPS, the very fact that these works were produced by countless, nameless farmers, gatherers and healers means that they have not, and indeed cannot, give rise to any property rights. Instead, their work product is treated as a global commons, the common heritage of humanity.
V. Some Final Thoughts
One dramatic effect of colonization was the conversion of the biological and natural resources of the colony into wealth for the colonizer. Colonizers created a legal system designed to ensure their access, on favorable terms, to prized resources, such as fish, fur, spices, rubber, and silk. Like the intellectual property rights protected under TRIPS, this earlier, historical colonization was also built on the fiction of res nullius -the unowned thing. Now that newly developed technologies enable more pervasive and profitable exploitation of biological and genetic diversity, we again see a careful crafting of res nullius that advantages newcomers to the resource at the expense of traditional users.
Only when the contours of property have been drawn to exclude traditionally farmed crops, and traditional medicines as unownable, can these
